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bond  is u n a c c e p t a b l e  b e c a u s e  h i s  t o t a l  o u t -  
s t a ? d i ? g  s u r e t y  o b l i g a t i o n s  a r e  in excess  of 
h i s  9 e t  w o r t h  i s  u n o b j e c t i o n a b l e  s i n c e  i t  is 
r e a s o n a b l y  r e l a t e d  t o  t h e  p u r p o s e  f o r  w h i c h  a 
b i d  g u a r a n t e e  i s  i n t e n d e d ,  n a m e l y ,  t o  p r o t e c t  
t h e  g o v e r n m e n t ' s  f i l a n c i a l  i n t e r e s t  i n  t h e  
e v e n t  o f  d e f a u l t  o n  t h e  b i d .  

Ken Baughman (Baughman)  p r o t e s t s  t h e  r e j e c t i o n  o f  h i s  
low b i d  u n d e r  i n v i t a t i o n  f o r  b i d s  No. R6-84-15C i s s u e d  by  
t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  A g r i c u l t u r e ,  F o r e s t  S e r v i c e ,  
f o r  t h e  c o n s t r u c t i o n  o f  a m o t o r c y c l e  t r a i l  i n  t h e  C o v i l l e  
N a t i o 3 a l  F o r e s t ,  P e n d  O r e i l l e  C o u n t y ,  W a s h i n g t o n .  

We d e n y  t h e  p r o t e s t .  

A s  a p r e l i m i n a r y  m a t t e r ,  t h e  F o r e s t  S e r v i c e  c o n t e n d s  
t h a t  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  l a c k s  j u r i s d i c t i o n  t o  
c o n s i d e r  t h i s  p r o t e s t  b e c a u s e  t h e  p r o c u r e m e n t  is b e i n g  
f u n d e d  e n t i r e l y  by t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  o f  
t h e  s t a t e  o f  W a s h i n g t o n  u n d e r  a n  a g r e e m e n t  w i t h  t h e  U n i t e d  
S t a t e s  F o r e s t  S e r v i c e  a n d ,  t h u s ,  d o e s  not i n v o l v e  f u n d s  
d i r e c t l y  a p p r o p r i a t e d  f r o m  C o n g r e s s .  T h e  F o r e s t  S e r v i c e  
b a s e s  i t s  d e t e r m i n a t i o n  o n  o u r  d e c i s i o n s  in B-174324,  
J a n .  1 2 ,  1 9 7 2 ,  a n d  B-146602,  Nov. 1 3 ,  1961 .  

T h i s  O f f i c e  c o z s i d e r s  p r o t e s t s  of c o n t r a c t  a w a r d s  
p u r s u a n t  t o  i t s  a u t h o r i t y  u n d e r  31  U.S.C. § 3 5 2 6  ( 1 9 8 2 )  t o  
a d j u s t  a n d  s e t t l e  a p p r o p r i a t e d  f u n d  a c c o u n t s  of t h e  U n i t e d  
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S t a t e s .  T h e  a u t h o r i t y  f o r  t h e  a g r e e m e n t  b e t w e e n  t h e  s t a t e  
o f  W a s h i n g t o n  a n d  t h e  F o r e s t  S e r v i c e  p r o v i d e s ,  i n  p e r t i n e n t  
p a r t ,  t h a t  " a l l  m o n e y s  r e c e i v e d  as  c o n t r i b u t i o n s  t o w a r d  
c o o p e r a t i v e  w o r k  i n  f o r e s t  i n v e s t i g a t i o n s ,  o r  t h e  p r o t e c t i o n  
a n d  i m p r o v e m e n t  o f  t h e  n a t i o n a l  f o r e s t s ,  s h a l l  b e  c o v e r e d  
i n t o  t h e  T r e a s u r y  a n d  s h a l l  c o n s t i t u t e  a s p e c i a l  f u n d ,  w h i c h  
i s  a p p r o p r i a t e d  a n d  made a v a i l a b l e  u n t i l  e x p e n d e d . "  
1 6  U.S.C. 5 4 9 8  ( 1 9 8 2 ) .  T h u s ,  a l t h o u g h  t h e  f u n d s  f o r  t h i s  
p r o c u r e m e n t  a r e  n o t  d i r e c t l y  a p p r o p r i a t e d  b y  C o n g r e s s ,  t h e y  
c o n s t i t u t e  a p p r o p r i a t e d  f u n d s  p u r s u a n t  t o  t h e  s t a t u t e  w h i c h  
g r a n t s  a u t h o r i t y  f o r  t h e  a g r e e m e n t  b e t w e e n  t h e  s t a t e  o f  
W a s h i n g t o n  a n d  t h e  F o r e s t  S e r v i c e .  We f i n d  t h e  d e c i s i o n s  
c i t e d  b y  t h e  F o r e s t  S e r v i c e  i n  s u p p o r t  o f  i t s  p o s i t i o n  t h a t  
w e  l a c k  a u t h o r i t y  t o  c o n s i d e r  t h i s  p r o t e s t  t o  b e  
i n a p p l i c a b l e  b e c a u s e  t h e y  c o n c e r n  p r o c u r e m e n t s  w h i c h  d o  n o t  
i n v o l v e  t h e  e x p e n d i t u r e  o f  a p p r o p r i a t e d  f u n d s .  We a l s o  f i n d  
t h a t  t h i s  O f f i c e  h a s  a u t h o r i t y  t o  c o n s i d e r  t h i s  p r o t e s t .  

U n d e r  t h e  i 2 v i t a t i o n  f o r  b i d s  i n  t h i s  c a s e ,  b i d d e r s  
w e r e  r e q u i r e d  t o  s u b m i t  a b i d  b o n d  w i t h  t h e i r  b i d s  for 
20 p e r c e n t  o f  t h e  b i d  p r i c e .  B e c a u s e  Baughman w a s  b o n d e d  b y  
i n d i v i d u a l  r a t h e r  t h a n  c o r p o r a t e  s u r e t i e s ,  a c o m p l e t e d  
A f f i d a v i t  o f  1 3 d i v i d u a l  S u r e t y  ( S t a n d a r d  F o r m  2 8 )  f o r  e a c h  
i n d i v i d u a l  s u r e t y  was r e q u i r e d  t o  a c c o m p a n y  t h e  b o n d .  T h e  
c o n t r a c t i n g  o f f i c e r  f o u n d  B a u g h m a n ' s  l o w  b i d  t o  b e  non-  
r e s p o n s i v e  b a s e d  o n  his d e t e r m i n a t i o n  t h a t  o n e  of t h e  
i n d i v i d u a l  s u r e t i e s  was u n a c c e p t a b l e .  T h e  c o n t r a c t i n g  
o f f i c e r  f o u n d  t h e  s u r e t y  u n a c c e p t a b l e  b a s e d  o n  t w o  
d e f i c i e n c i e s  i n  h i s  a f f i d a v i t .  

F i r s t ,  t h e  c o n t r a c t i n g  o f f i c e r  f o u n d  t h e  s u r e t y  made a n  
e r r o r  i n  f i l l i n g  o u t  i t e m  7 o f  t h e  a f f i d a v i t  w h i c h  p r o v i d e s  
s p a c e  f o r  t h e  s u r e t y  t o  l i s t  p r e s e n t  a s s e t s ,  l i a b i l i t i e s  a n d  
n e t  w o r t h .  T h e  s u r e t y  f a i l e d  t o  f o l l o w  t h e  i n s t r u c t i o n s  o n  
t h e  a f f i d a v i t  r e g a r d i n g  t h e  c a l c u l a t i o n  o f  n e t  w o r t h .  T h e  
c o n t r a c t i n g  o f f i c e r ,  f i n d i n g  t h a t  t h i s  e r r o r  r a i s e d  a n  
a m b i g u i t y  r e g a r d i n g  t h e  s u r e t y ' s  n e t  w o r t h ,  r e c a l c u l a t e d  n e t  
w o r t h  b a s e d  o n  t h e  i n s t r u c t i o n s  o n  t h e  a f f i d a v i t .  T h i s  
r e s u l t e d  i n  a d e v a l u i n g  o f  t h e  s u r e t y ' s  n e t  w o r t h  f r o m  
$ 1 9 5 , 0 0 0  t o  $ 1 1 5 , 0 0 0 .  I n  t h e  a g e n c y  r e p o r t ,  t h e  c o n t r a c t i n g  
o f f i c e r  m o d i f i e d  h i s  d e t e r m i n a t i o n  o f  t h e  s u r e t y ' s  n e t  w o r t h  
b a s e d  o n  t h r e e  p r e v i o u s  a f f i d a v i t s  s u b m i t t e d  b y  t h e  s u r e t y  
i n  1 9 8 2  i n  c o n n e c t i o n  w i t h  o t h e r  F o r e s t  S e r v i c e  p r o c u r e -  
m e n t s .  T h o s e  a f f i d a v i t s  l i s t e d  t h e  same a s s e t s  a n d  l i a b i l i -  
t i e s  a s  t h e  a f f i d a v i t  i? t h i s  c a s e  a n d  a n e t  w o r t h  o f  
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$120,000. The contracting officer found the surety's net 
worth to be $120,000 plus $5,000 for 1 year's appreciation 
on his real estate. 

Second, item 10 of the affidavit required the 
individual surety to disclose all other bonds on which he 
was a surety at the time he executed the bond for Baughman. 
The surety placed the word "none" under this item. Upon 
i3vestigation, the contracting officer found that the surety 
failed to disclose that he was a surety on two other bid 
bonds, two payment bonds and three performance bonds for 
other procurements with the Forest Service. The contracting 
officer determined the total penal amount on all of the 
surety's bonds, including the bond in the case, to be 
$242,977.07. Subtracting the total penal amount on his 
bonds, $242,977.07, from his net worth (as determined by the 
contracti3g officer), $125,000, and coming up with a 
negative figure, the contracting officer found the surety to 
be unacceptable. 

19 the agency report, the contracting officer modified 
his determination to find Baughman nonresponsible based on 
the u3acceptability of the surety rather than nonresponsive 
based on our decision in Clear Thru Maintenance, Inc., 61 
Comp. Gen. 456 (19821, 82-1 C.P.D.  1 581, which holds that 
acceptability of a surety on a bid bond is a matter of 
responsibility rather than responsiveness. We also held i n  
that decision that where, as here, the bidder whose surety 
is found nonresponsible is a small business, the Small 
Business Admi3istration certificate of competency procedures 
are inapplicable. 

Baughman contends that the contracting officer's 
determination of the unacceptability of the individual 
surety was arbitrary and capricious, contrary to regulations 
and erroneous as a matter of fact and law. First, the pro- 
tester contends that the contracting officer failed to exer- 
cise discretion in determining the weight given to other 
bonds for which the i2dividual was surety. The protester 
contends that the Forest Service's deduction of the total 
amount of outstanding bond obligations was improper since 
most of the contract performance being bonded had been 
substantially performed. 

Second, the protester contends that the Contracting 
officer should have required further certifications showing 
additional assets, as provided by Federal Acquisition 
Regulation, 5 28.202-2(c), 48 Fed. Reg. 42,102 (1983) (to be 
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c o d i f i e d  a t  4 8  C.F.R. 5 2 8 . 2 0 2 - 2 ( c ) ,  a n d  p a r a g r a p h  5 on  b a c k  
o f  t h e  a f f i d a v i t ,  t o  c l e a r  u p  a i y  a m b i g u i t y  r e s u l t i n g  f r o m  
t h e  s u r e t y ' s  a f f i d a v i t .  

The r e g u l a t i o n s ,  i n  e f f e c t  f o r  t h i s  p r o c u r e m e n t ,  
r e q u i r e d  t h a t  when a b i d  bond i s  e x e c u t e d  by two i n d i v i d u a l  
s u r e t i e s ,  e a c h  m u s t  h a v e  a n e t  w o r t h  n o t  l e s s  t h a n  t h e  p e n a l  
a m o u n t  o f  t h e  bond .  F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  
§ 1 - 1 0 . 2 0 3 ( a )  ( 1 9 6 4  e d . ) .  T h a t  s e c t i o n  a l s o  p r o v i d e s  t h a t  
" t h e  number  a n d  a m o u n t s  o f  o t h e r  b o n d s  upon  w h i c h  a p r o p o s e d  
s u r e t y  i s  b o u i d ,  a n d  t h e  s t a t u s  o f  t h e  c o n t r a c t s  i n  c o n -  
n e c t i o n  w i t h  w h i c h  s u c h  b o n d s  were f u r n i s h e d ,  m u s t  b e  c o n -  
s i d e r e d  [ b y  t h e  c o n t r a c t i n g  o f f i c e r ]  i n  d e t e r m i n i n g  t h e  
a c c e p t a b i l i t y  o f  t h e  i n d i v i d u a l  s u r e t y . "  B e c a u s e  t h e  c o n -  
t r a c t i n g  o f f i c e r  i s  n o t  r e q u i r e d  t o  c o n s i d e r  a s u r e t y ' s  
o t h e r  b o n d s  i n  a i y  s p e c i f i c  m a n n e r ,  h e  h a s  d i s c r e t i o n  t o  
d e t e r m i i e  how much w e i g h t  t o  a c c o r d  t h e s e  b o n d s .  I3 v i e w  o f  
t h i s  d i s c r e t i o n ,  w e  h a v e  h e l d  t h a t  w e  w i l l  n o t  o b j e c t  t o  t h e  
c o n t r a c t i n g  o f f i c e r ' s  t r e a t m e n t  o f  a s u r e t y ' s  o t h e r  b o n d i n g  
o b l i g a t i o ~ s  u n l e s s  i t  a p p e a r s  t o  h a v e  b e e n  u n r e a s o n a b l e .  
C l e a r  T h r u  M a i n t e n a n c e ,  I n c . ,  6 1  Comp. Gen. ,  s u p r a ,  a t  458.  
F o r e s t  S e r v i c e  P r o c u r e m e n t  R e g u l a t i o n ,  4G-10.104-1, R e g i o n  6 
S u p p l e m e n t ,  p r o v i d e s  t h e  a d d i t i o n a l  g u i d a n c e  t h a t  s e c u r i t y  
o n  c o n t r a c t  work  s h a l l  b e  m a i n t a i n e d  f o r  1 y e a r  f o l l o w i n g  
c o m p l e t i o n  a n d  a c c e p t a n c e  o f  t h e  work .  

I n  Clear T h r u  M a i n t e n a n c e ,  I n c . ,  a s  i n  t h i s  c a s e ,  t h e  
a g e n c y  d e t e r m i n e d  t h e  s u r e t y ' s  a c c e p t a b i l i t y  by  s u b t r a c t i n g  
t h e  t o t a l  p e n a l  a m o u n t  o f  t h e  s u r e t y ' s  o u t s t a n d i n g  bond  
o b l i g a t i o n s  f r o m  h i s  n e t  w o r t h .  I n  t h a t  c a s e ,  w e  h e l d  t h a t  
t h e r e  w a s  n o  l e g a l  b a s i s  u p o n  w h i c h  t o  o b j e c t  t o  t h e  
a g e n c y ' s  d e t e r m i n a t i o n  o f  t h e  s u r e t y ' s  a c c e p t a b i l i t y .  - See - a l s o  D . J .  B a r c l a y  6 Company,  B-213313,  Apr .  2 4 ,  1 9 8 4 ,  84-1 
C . P . D .  1 470. 

T h e  p u r p o s e  o f  t h e  b i d  g u a r a n t e e  r e q u i r e m e n t  i s  t o  
p r o t e c t  t h e  g o v e r n m e n t ' s  f i 3 a n c i a l  i n t e r e s t s  i n  t h e  e v e n t  
t h e  b i d d e r  f a i l s  t o  e x e c u t e  t h e  r e q u i r e d  c o n t r a c t  d o c u m e n t s  
a n d  d e l i v e r  t h e  r e q u i r e d  p e r f o r m a n c e  a n d  p a y m e n t  b o n d s .  To 
a c h i e v e  t h a t  p u r p o s e ,  i t  i s  r e a s o n a b l e  f o r  t h e  g o v e r n m e n t  t o  
r e q u i r e  t h a t  b o t h  i n d i v i d u a l  s u r e t i e s  o n  a bond  h a v e  a n e t  
w o r t h  a t  l e a s t  e q u a l  t o  t h e i r  t o t a l  p o t e n t i a l  bond  l i a b i l -  
i t i e s ,  s i ~ c e  t h e  a m o u n t  of t h o s e  p o t e n t i a l  l i a b i l i t i e s  may 
h a v e  a b e a r i n g  o n  t h e  f i n a n c i a l  s o u n d n e s s  o f  e a c h  s u r e t y ,  
r e g a r d l e s s  o f  t h e  a c t u a l  f i n a n c i a l  r i s k  i D v o l v e d .  D a n ' s  
J a n i t o r i a l  S e r v i c e ,  I n c . ,  6 1  Comp. Gen. 592  ( 1 9 8 2 1 ,  82-2 
C .P .D .  7 217.  
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Thus, t h e  F o r e s t  S e r v i c e  was n o t  r e q u i r e d  t o  c o n s i d e r  
t h e  s u r e t y ' s  o t h e r  b o n d s  in a n y  s p e c i f i c  way a n d  w e  h a v e  no 
l e g a l  b a s i s  t o  o b j e c t  t o  t h e  m e t h o d  e m p l o y e d  h e r e .  B a s e d  o n  
o u r  f i n d i 2 g  a b o v e ,  w e  n e e d  n o t  a d d r e s s  w h e t h e r  t h e  a g e n c y  
e r r e d  i n  n o t  s e e k i i g  a d d i t i o n a l  c e r t i f i c a t i o n s  f r o m  t h e  
s u r e t y  r e g a r d i n g  h i s  n e t  w o r t h .  Even  if t h e  c o n t r a c t i n g  
o f f i c e r  a c c e p t e d  t h e  s u r e t y ' s  n e t  w o r t h  a s  $ 1 9 5 , 0 0 0 ,  as  
s t a t e d  i n  h i s  a f f i d a v i t ,  t h e  t o t a l  p e n a l  amoun t  o f  a l l  
b o n d s ,  $ 2 4 2 , 9 7 7 . 0 7 ,  e x c e e d e d  t h a t  amoun t .  

The  p r o t e s t  i s  d e n i e d .  

h+& d-p.eV 
C o m p t r o l l e r  G n e r a l  
of  t h e  U n i t e d  S t a t e s  




